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Dear Ms Dorlch

On August 7, 2003. Dayc Baker, Vice President for Law and Public Policy of EarthLink,
Inc , Donna N. Lampert. and the undersigned, both of Lampert & O’Connor P C., met with
Charrman Michael Powell and Christopher Libertells. Legal Advisor to Chairman Powell, to
discuss the above-referenced proceedings

CarthLink discussed 1ts posiion described m documents previously filed in the above-
referenced dockets  FarthLink described 11s experience as a major independent high-speed
Internet senvice provider (ISP) deln ening DSL-based Tnternet access to hundreds of thousands of
consumers in the US  Demonsiranng the importance of customer choice in DSL-based service
providers, FarthLink explamed that it just this week won the ] D. Power and Associates Award
for Highest Customer Satisfaction Among High-Speed Internet Service Providers and won the
same award 1n 2002 A copv of the EarthLink press release 1s attached hereto, and was

disinibuted durmg the meeting

EarthLmk explamned how 1t uses the FCC’s tanffing process in conjunction with
commercial negottanons and contractual arrangements for non-regulated information services.
FarthLink also discussed operational 1ssucs. noting that while relationships with some carriers
are pood. Jssues such as discuminauon. slammung. unreasonable delay. and anticompetitive
pricing tssues do anse  EarthLink also enphasized that it. ke many 1SPs, 1s at a critical juncture
regarding broadband offerimnges and that an FCC decision that impedes 1ts mvesiment in
broadband 1SP services and wpplications or that imposes legal uncertaimty would be contrary to
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the continued deployment. adoption and qualnty of broadband information services and Internet
access

EarthLink stressed that information scrvices should not be regulated and expressed
support for an FCC pohicy that contined to foster information services competition. EarthLink
also agrecd that the FCC should seek to sucamlime regulation as markets and technology
changes, and noted that the FCC has ample authonty 1o change 1ts approach under Title IT to rely
more on enforcement rather than specific regulatory proscriptions. To highlight the current
1egulatory 1equirements, LarthLink provided Chairman Powell and Mr Libertell a copy of the
attached “Summary of FCC’s Computer Inquiry Requirements,” which has been previously filed
m the above-referenced dochers  Earthlink explammed that an enforcement-centric approach
could provide cffective delcrrence to anticompetitive practices  EarthLink urged that what the
FCC cannot do. however, 1s abrogale the pubhic interest mandate to check anticompetitive
conduct Prinate carmage cannot be a “green hight” for unreasonable and discriminatory
condiions Earthlink also cxplamed that discrimumation in BOC transmission service offenngs
would negatively impact and frustrate ;mmformaton service investment and competition.

EarthLink emphasized that the use of Title T authonty as some Bell Operating Companies
(BOCs) hayc proposed would cicate substantial legal and regulatory uncertainty. Not only is the
Commnussion’s authonty to use Title I uncertam, the FCC would need to establish an entirely new
mechamsm and potential aggrnieved parties and the FCC would be without the benefit of decades
of enforcement pyecedent FarthLink also stuessed that there 1s a strong risk that the novel use of
Title | would be o ertuimed. as there may be no legitimate nexus for the proposed exercise of
Title 1 authority  Finally, EarthLink discussed the complex 1ssues that would arise with a shift of
BOC DSL services from Title 11 to Title I authority, including cost allocation issues and the
process of transition {rom tanffing

Pursuant (o the Commission’s Rules. six copies of this letter/memorandum are being
provided 1o you for mclusion i the pubhe 1ccord in each of the above-captioned proceedings.
Should vou have any questions. plcase contact me

Sincerely.

-

Mark J O’Connor
Counse] for EarthLink, Inc

ccC Chairman Michacl Powell
Chnistopher Libertelh. Esq
Qualen



FOR IMMEDIATE RELEASE

Dawd Blumenthal
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EARTHLINK HIGH SPEED INTERNET SERVICE RANKED
HIGHEST IN CUSTOMER SATISFACTION BY ].D. POWER AND
ASSOCIATES

Farthl_ink Guarers Top Honors for Second Consecutive Year

ATLANTA. Aug 5.2003 —- Larthlnk (NASDAQ ELNK), one of the nanon’s leading
Inteinet service providers, today announced that irs high-speed Internet service has been
recogmzed by 11D Powa and Ascocates mats 2003 Internet Sernvice Provider Residennal
Customer Sansfacnon Study ™ wuh the highest 1anking 1n customer sausfacnon for the
cecond vear mm a 1ow

“I D Power and Assocates scis the standaid for excellence and achievement, and
bang smgled out for overall custainer <ausfaction for the second vear 11 a 10w remnforces
out comauument (o provide the best Imernet expenence to EarthlLink subscnbers,” said
Karen Gough exccunve vice pressdent of markenng for EarthLink *Tlus honor will help to
furher diffesenuate our high-speed service, which continues to play a prominent role 1n
Earthlank’s overall growth strarem

Consumers paznapaung m the |1 Power and Assocates Inteinet Service Provider
Reudental Cusiomer Sansfacuon Siudy . 1ated both navonal and 1cgional 18Ps on seven
diffcrent factors that compusc e ovarall customes sansfacuion indes LarthLink’s top
poson among broadband provioas 1esults from receving the highest scoles in the
mdusin for customer savice, cmatl ~ansces, cost of service. bilhing, image. and offermngs

ind promonons
As pan of Carthlanh « comnuiment (o costomer sausfacoon. the company 1s
aggressn el solling out new products and services 1o further extend ste value proposition
Mhese fezmures, avalable 1o all i-anblimk High Speed <ubscnbers mclude spamBlocker.
m

which ehimmarce vnruallh 100 pocent of all junk e-mal messages and Pop-up Blocker ™.

which hidps bloch annoving pop Lp ads



About EanthLink High Speed Iniciner
With more than 993,000 high-+peed subscnbers, EarthLink 1s one of the country’s leading

broadband Internet service providess TarthLink 1s the only 1SP 1o offer high-speed Internet

access nancnally through all thiee musor bioadband technolegies cable, DSL and nwo-way

satelite Ranging in price fiom juet $39 95 - $49 95 per month, EarthLink offers a

brosdband opunion for exerv budger and need For more infoimanon about this or other
EFarthlink high—sp( ed products. please call 877-657-6895 or visit

hitp_//w ww eathlink net ‘home b oadband

About ] D Power ind Ascoc)ates
Headquanered in Westlahe Vidlage €L, T 1D Power and As<ocuates 1s an 150 9001 1egmsiered global

miashenng mformavan senaces fimm epuanng in key busmess sectors mcluding marken research, forecasung,
consulung, ramng and customer satrficvon The fium’s guabn and sansfacoon measurements are based on

sesponses [rom milbons of cancumars annualiy

Ahout Earthlink
Fardhilink s the Intanct service provida (1SP, scluoon for an impatient world Headquartered 1n Adanta,

EuarthLink has €arned a nzuonal icpuiation for putstanding customer service, ns swie of onhine products and
services. and 15 ranhed Highestin Cusiomer Sausfacuon Among High-Speed 15P¢, according 10 J.ID Power and
Aecoaztes EarthLink ued for the g b ~cote among hugh-speed providers i the 2002 study

Serung appienimatcly ine midbon subsonbers arhlank offers what every vser should expect from therr
Inteinet expencoce Jugh-qualin conneconsn . smmmal drop-offs and 15P-generated mirusions, and
customizable features Whether e dial up high speed, Web hosting, or wireless Inerner service, EarthLink
provides the 1ools that best ler mdnicuals usc and ¢njoy the Intewet on their own terms Learn more about
Farthlank by callng (#00) EARTHLINK vsinng TanthLink’s Web <ire a1 waww eanthibnk net

HHH



SUMMARY OF FCC’S CompUTER INOUIRY REQUIREMENTS

I'he followmg chart deseribes curient, sigmficant Compurer Inguiv requirements, both procedural and substantive. designed to
promote information scrvices competition as sct forth in the FCC’s rules. policy and precedent  Each requirement and a detailed
description is sct forth, citations arc abbreviated for ease of reference although requirements have been discussed and enumerated in
many diffcrent FCC orders and court decisions spanming decades

While grounded in Title 11 pninciples that have successfully fostered imformation services compettion, Comprter Inquiry precedent
has presented a challenge 1n mterpretation and enforcement  The array of orders and decisions, the level of BOC discretion n
mterpreting the requirements, and court remands have contributed to uncertainty and confusion regarding the requirciments and have
sometimics created difficulties for the FCC and Information Service Providers (“ISPs™) in admimistration and enforcement

I

information scrvices)

COMPUTER II Structural Scparation Requiremcnts (Applicable to facthties-bascd common carriers also offering

[_Basic Requirement

Description

|1 Transnussion service must be offered
separately from information service

77 FCC 2d 384,475 (1980), 16 FCC Red 7418, 9 29
(2001). 47 CFR § 64 702

Facihitics-based common carriers must offer to competitive ISPs underlying
transnuission capacity on the same terms and conditions as to affihiated ISPs
Transport separaled from content; no content control

Requirement 1s grounded 1n Thtle Tl, Section 202; FCC’s resale requirements also
mandate that wireline common carriers provide telecommunications services to
competitors (60 FCC 2d 261(1976), 83 FCC 2d 167 (1980))

Common carriers may provide information services through a separate corporate
entity

2. For BOCs, as dominant carriers, the

separate transrmission service must be
offered via tari ff

77 FCC 2d 384, 475 (1980); 16 FCC Red 7418, 1
42-44 (2001)

While BOCs can market tclecommunications services with enhanced (information)
services, the telecommunications service component must be offered separately to
competitive ISPs

Terms must be tanffed and non-disciminatory as between affiliated and
competitive ISPs

Terms of service are subject to pre-effective regulatory review, including pricing,
other terms of service

EXPARTE PRFSENIATION O EARTHLINK, MCI AND AOLTIME WARNER, CC DOCKET Nos 02-33, 95-20, 98-10 APRil. 30, 2003
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11

COMPUTER 11l Comparably Efficient Interconnection (“CE1”) Equal Access Requirements (Applicable to the BOCs)

Basic chuircmel_ﬂ;

Description

a |
|
|

Interface functionality "

104 FCC 2d 958, 1039 (1986), 14 FCC Red
4289 4298 (1999)

The BOC must make available standardized hardwarc/software waterfaces o

support transmission, switching and signaling functions identical to those used by :
the BOCs’ ISPs

1
Ensures competitive ISPs know what interfaces are nccessary to connect to the
BOC network

Unbundiing of hasic services -

104 FCC 24 958, 1036, {040 (1986), 14 TCC Red | =
4289, 4298 (1999)

The BOC must offer basic transmussion service separately from the information
service under tanff (1 ¢, samc as Computer [T rule above)

Also, basic service features ol transmission service used by carrier’s ISP must be
also be offered separately and pursuant to tariff

Ensures that an ISP can purchase the underlying lelccommunications services

-

Resale of basic services .

104 FCC 2d 958, 1040 (1986), 14 FCC Red 4289,
4298 (1999)

Same as Compnuter 1 rule

Designed to prevent improper cost-shifting and anticompetitive pricing in

unregulated markcts as well as that BOC and non-BOC [SPs pay the same amounts
for the underiying BOC telecommunications scrvices

Technical charactenistics .

104 ECC 2d 958, 1036, 1041 (1986), 14 FCC Red
4289, 4298 (1999)

Technical charactenistics (including bandwidth, bit rates, bit error rates, delay
distortions and rehiability 1ssues such as mean time between failures, etc.) of
transmission service must be equal for all ISPs

Ensures that competitive [SPs receive telecommunications services equal in quality
to those which the BOCs’ customers receive

installation, maintenance and repair .

104 FCC 2d 958, 1041 (1986), 14 FCC Rcd 4289, |w

4298 (1999)

Time periods for installation, maintenance and repair carmer’s ISP and other 1SPs
must be the same

Ensures that competitive ISPs can offer their customers support services equal 1n
quality as BOC customers receive

EX PARTT PRESENTATION OF EARTHLINK, MCI AND AOLTIME WARNER, CC DOCKETNOS 02-33, 95-20, 98-10

APRIL 30, 2003
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3 ] ll)escriptinn o _ _ B __7,7,,,,,,__]
6 End- user access '®  End -uscrs of competing 1SPs can usc same basic services and fcatures as are

- available to end uscrs of carrier’s ISP, including cqual opportunities to access basic
5 104 TCC2d 9581041 (1986) 14 TCC Red | facilitics through derived channels, abbreviated dialing or signaling to access
‘ 4289, 4208 {1099) ' enhanced [eatures, etc
Ensures that competitive [SPs’” customers will have the same access as BOC

‘ customers to special network features offered n conjunction with mformation
SCIVICES

' Basic chLircmcnit_

7 CEi availability *  The BOC CEI offering must be fully operational and available to competing [SPs

on the day that carricr’s 1SP uscs 1t, and camer must offer CET services prior to
! 104 FCC 2d 958, 1041 (1986), 14 FCC Red 4289. that date for purposcs of ISP testing and resolution of problems, allowing
| 4299¢1999) opportunity to develop, test and resolve any technical issues
Ensures that non-BOC ISP 1s not put at a competitive disadvantage by a BOC

! initiating service before the BOC makes interconnection available to the
competitive ISP

& Munnization of transport costs »  Camers must make “good faith™ and nondiscriminatory efforts to minimize the
|

ISP’s costs of transport between carrier and ISP offices, mcluding demonstrating
what steps they will take to reduce transport costs for competitors

Ensures that BOCs cannot require competitive 1SPs to purchase unnecessanly

| expensive methods of interconnection with the BOC

104 FCC 2d 958, 1036, 1042 (198A), 14 |CC Red
4289,4299 (1999)

|9 Recipients of CEI;, Availability to All * Carriers may not restrict the availability of CEI services to any class of customers
! Intcrested 1SPs or competitors

' Ensures that BOCs do not engage 1n anticompetitive teaming with one competitive
104 FCC 2d 958, 1042 (1986), 14 FCC Rcd 4289, ISP and against others

4299 (1999)

EX PARTE PRISENIATION OF EARTHLINK, MCI AND AOLTIME WARNTR, CC DOCKET Nos 02-33, 95-20, 98-10 APRIL 20, 2003
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M COMPUTER Il CE] Procedural Requirements (Applicable to the BOCs)

Basic Requirement

Description

|

1 Web Posting of CE} plans_
|
|

\ 14 1°CC Red 4289, 4297 (1999)

Provides wnitten explanation of comphance with CEI and the telecommunications
scrvices used by BOC-affihated ISPs; provides information to competitive [SPs
regarding their interconnection nights, options and methods

Single document aids utihity of information and provides benefits over reliance
solely on tanffs

% COMPUTER 11l Open Network Architecture (“ONA™) Requirements (Applicable to the BOCs)

\
1

Basic Requirement
I

( Description

BOC must unbundie elements ol its
network, regardless of whether uscd by its
affihaicd 1SP 0 an ONA Plan

104 FCC 2d 958, 1064, 1065-1066 (1986), 2 FCC

Red 3035 (1987), 3 FCC Red 1150 (198R), 4 FCC
Red 1 (1988)

Offers ISPs access to parts of BOC network that would be otherwise unavailable
ONA plans are designed to offer flexible approach that can ensure services can be
deploved as ciucumstances change

ONA featurcs should also inciude OSS, and other features that are either used by
the carricr’s ISP or would be useful to ISPs

ONA 1s “technology-neutral” pohcy not prescription of a particular network
architccture

2 BOC must offer ONA elements (Basic
Service Elements (“BSEs”™), Basic Serving
Arrangements (“BSAs”), Complementary
Network Services (“CNSs™), Ancillary
Nelwork Scrvices (“*ANSs™)) under tanff

and carrier ISP can only purchase elements
under tariff

% 104 FCC 2d 958, 1064 (1986), 2 FCC Red 3035
v (1987), 3 FCC Red 1150 (1988), 4 FCC Red |
(1988), 5 FCC Red 3084, 3087 (1990)

Requires BOC to offer ONA services on “equal access” and nondiscriminatory
basis and subject to regulatory {federal or state) junsdiction and review

BSAs are fundamental tariffed switching and transport services that allow ISPs to
communicate with their end-user customers through the BOC network

BSEs are optional unbundled fecatures that an ISP may require or find useful; also
defined as burlding blocks ISPs need to provide service

CNS are optional unbundled basic service features that an end-user may obtamn
from a carrier to access or recerve an enhanced service

ANSs are other features that BOCs may claim are outside of ONA but that are
useful to ISPs :

OSS capabilities (service order entry and status, trouble reporting and status,

diagnostics, monitoring, testing, network configuration and traffic data collection)
should be classified as ONA services

EX PARTE PRISENTATION OF EARTHLINK, MCI AND AOLTIME WARNER, CC DOCKET Nos 02-33, 95-20, 98-10 APRIL 30, 2003
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- Basic Requirement

it | Description o }
3 BOC must have procedures for '*  BOC must have procedures to ensure thal nstallation and maintenance of ONA ‘
! nondiscrininatory nstallation and ! services 1s nandiscriminatory, requcests (imcluding trouble tickets) are taken on |
‘ mamtenance o ONA services. including first-come- first-served hasis, and that standard intervals for routine installations ‘
0SS arc made public |
E If required, letters of authorization prior to inttiation o CNS service may not be %
104 FCC 2d 958, 1066 (1986). 6 FCC Red 7646, discriminatory i
7967 (1991), 11 FCC Red 1388,1398-1399. 1427 |a Regale restrictions may not be discnminatory '
1428 11990 THTCC Red 6040, 6099 (199%) = 0SS may not be discrimimatory and BOCs must discuss their abihity to offer such
o } services i the future s
v

COMPUTER I1l ONA Procedural Reguirements (Applicable to the BOCs)

‘,BHSIC_Bc_quiremcnt

1

{ Description

BOC must file and maitam ONA plan at |»
FCC

104 FCC 2d 958, 1064,1067 (1986)

Requires regulatory review and approval of BOC proposed ONA plan n order to
rcheve BOC of requirement to file a CEI Plan for each enhanced service that it
offers.

BOC must provide 90-day notice and .®
obtain FCC approval prior to ONA plan |
amendment

104 FCC 2d 958, 1068 (1986), 13 FCC Red 6040,
6086 (1998)

The 90-day time period 1s necessary to permit [SPs to develop new offerings on a
competitive basis since without the CEI Plan, [SPs will not have specific notice
that a carnier 1s offering a new enhanced service.

BOCs must specify procedures for ISPsto |*

request and receive new ONA services
(120-day process); BOCs must honor ISP
requests for NIIF technical assistance to
evaluate feasibility of new ONA service

104 FCC 2d 958, 1066 (1986); 4 FCC Red 1, 397
(1988), 5 FCC Red 3084, 3091 (1990), 6 FCC Red

7646, 7654 (1991); 13 FCC Red 6040, 1433-84
(1998)

BOCs must provide new elements to ISPs if ISP can show (1) market demand, (2)
technical and cost feasibility, and (3) utibity to ISPs. The BOC must describe in
detail the cnitena that 1t will use 1n determining when an ISP 1nquiry constitutes a
complete request for a new ONA service and provide an evaluation of whether it
will provide the service or the specific reasons for not offering a given service. 1f
an ISP finds the BOC response unsatisfactory, it may seek redress from the FCC
by filing a petition for declaratory ruling.

EX PARTF PRFSENTATION OF EARTHLINK, MC1 AND AQLTIME WARNER, CC DOCKET Nos 02-33, 95-20, 98-10
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_[ Description

Basic Requirement
;4 BOCs required (o file annual ONA report

| 6 FCC Red 7646, 7649-7650 (1991)

Report should contain deployment schedules for ONA for ONA services and
disposition of new ONA service requests and requests previously deemed
technologically mnfeasible; SS7, Intethigent Network (IN), and ISDN deployment
information; new ONA scrvices available via SS87, IN and ISDN; progress at NIIF
on long-term uniformity 1ssues; progress on providing ISPs with BNA, calling
number [D and call detail services, progress on developing OSS and ISP access to
OSS, hist of BSEs used by BOC’s ISP, unbundling of new technologies.

|
5 "BOCs required to provide Scmi-Annual
| ONA icport

6 FOCC Red 7646, 7650 (1991)

Report should contam: consolidated matrix of ONA services in federal and state
tariffs, ONA Services Uscr Guide; updated mformation on 118 categories of

nctwork capabihities requested by ISPs and how they were addressed, wire center
deployment mformation

¢ BOCs required to fiie Quarterly
Nondiscrimination Reports

104 FOCC 2d 958, 1055-1056, 1066 (1980)

Report compares timeliness ol installation and maintenance of categories of ONA
services to BOC ISP with that of a samphing of all customers. Report must include
total orders, total and percent due date nussed, and average intervals.

]
1

7 BOCs required to file an Annual affidavit

JFCC Red 1150, 1161, n 154 (1998)

1f BOC affidavit demonstrates that it lacks ability to discriminate in installation or
maintenance, then 1t may file Quarterly Nondiscrimination Report

Ex PARIT PRYSENTATTION OF EARTHLINK, MCI AND AOLTIME WARNER, CC DOCKET Nos 02-33, 95-20, 98-10 APRIL 30, 2003



